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This appeal by the assessee is directed against the order dated
26.07.2018 of Id. CIT (A), Ajmer for the assessment years 2015-16. The
assessee has raised the following grounds:-

“(i) That Id. CIT(A) has erred on facts and in law in confirming
the addition of Rs. 8,91,550/- u/s 69A of the Act.
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(if) That the Ild. CIT(A) has erred on facts and in law in not
adjudicating the issue of treating agricultural income of Rs.
1,74,220/- as "income from other sources”.

Addlitional Grounds.

1. The Id. AO made addition of Rs. 15,74,626/- u/s 69A (out of
which addition of Rs. 8,91,550/- has been confirmed by the /d.
CIT(A), on protective basis. As per the settled principals if taxation
governing the protective assessment, a protective assessment will
not survive without a substantive assessment. The existence of
substantive assessment is a pre condition of survival of protective
assessment. Since there is no substantive assessment/addition,
therefore, the addition/assessment made by I/d. AO is bad and law

and deserves to be deleted/quashed.”

2. The assessee is an individual and filed his return of income on
22.03.2017 declaring income of Rs. 2,50,640/- and agriculture income
of Rs. 1,74,220/-. The case of the assessee was selected for scrutiny
under CASS. The AO recorded the statement of the assessee U/s 131 of
the I.T. Act regarding the claim of cash in hand of Rs. 15,74,626/- part
of which was found to be deposited in the bank account of the assessee
in the financial year 2016-17. The AO treated the cash of Rs.
15,74,626/- as unexplained money and added to the income of the

assessee U/s 69A of the Act to be taxed on protective basis U/s 158BBE
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of the Act. Since the cash of Rs. 13,50,000/- was found to be deposited
in the bank during the financial year relevant to the assessment year
2017-18, therefore, the AO proposed to assess the said income on
substantive basis for the assessment year 2017-18. The assessee while
showing the cash in hand and also claimed agricultural income of Rs.
1,74,220/- but the AO has also treated the same as income from
undisclosed sources. The assessee challenged the action of the AO

before the Id. CIT(A) but could not succeed.

3. We have heard the Id. AR as well as Id. DR and considered the
relevant material on record. The major addition of Rs. 15,74,626/- was
made by the AO U/s 69A of the Act on protective basis and therefore,
the said issue cannot be decided in the absence of the outcome of the
assessment of the said income on substantive basis for the assessment
year 2017-18. On the direction of the Bench the Id. DR has filed a
report of the AO dated 18.02.2019 wherein the Assessing Officer has
submitted that since the case of the assessee for the assessment year
2017-18 was not falling in the category of CASS for scrutiny, therefore,
the AO has now reopened the assessment by issuing notice U/s 148 of

the Act on 11.02.2019. The copy of the said notice has been filed along
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with the report as well as the reasons for reopening of the assessment.
The Id. AR has not disputed the fact that the Assessing Officer has now
initiated the proceedings of the reassessment for the assessment year
2017-18 to assess the income of Rs. 15,74,626/- as income from
undisclosed source. Having regard to the facts that the AO has initiated
the reassessment proceedings for the assessment year 2017-18 to
assess the income on account of cash in hand of Rs. 15,74,626/- which
includes deposits of cash of Rs. 13,50,000/- made between 06.11.2016
to 31.12.2016 on substantive basis for the assessment year 2017-18 the
addition made on protective basis cannot be decided at this stage.
Accordingly, in the facts and circumstances of the case and in the
interest of justice the matter of assessment on protective basis for the
assessment year under consideration as well as the issue of the
agricultural income treated as income from undisclosed source is set
aside to the record of the Assessing Officer and for denovo assessment
along with reassessment for the assessment year 2017-18. Needless to
say the assessee be given an appropriate opportunity of hearing before
passing the fresh order as per outcome of the assessment for the

assessment year 2017-18.
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In the result, the appeal of the assessee is allowed for statistical
purposes.

Order pronounced in the open court on 30/04/2019.
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